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Legal History as an Observation of Historical 
Regimes of Normativity* 


Thomas Duve 


In the last few years, our research at the Department “Historical Regimes of Normativity” at 
the Max Planck Institute for Legal History and Legal Theory has increasingly been guided by 
two conceptual ideas: we analyze “legal history as a history of the translation of knowledge 
of normativity” and we integrate these observations into an analytical framework we call 
“Historical Regimes of Normativity” The understanding of “legal history as a history of the 
translation of knowledge of normativity” is explained in a separate working paper (Duve 
2022c). This paper introduces the concept of “Historical Regimes of Normativity” 


The reasons for this orientation are manifold and have been explained in various writings 
(see especially Duve 2021a, 2021b, 2021c, 2022a, 2022b). The concept is building on previous 
work on regulatory regimes at the Max Planck Institute, led by Gerd Bender, Peter Collin, 
and Michael Stolleis. It has been employed in different concepts such as the history of trans- 
national criminal law (Harter et al. 2019) and has been intensely discussed in the Depart- 
ment over the last few years, especially with the members of the “Regime Theory Working 
Group” (see also the publications of the Regime Theory Working Group 2021). 


We opted for this concept not least because of our aim to write legal history from a “global” 
non-Eurocentric perspective and the need to develop an analytical approach for a legal his- 
tory beyond modernity (on global legal history see Duve 2020a). We felt that in order to be 
able do so, we needed to emancipate ourselves from the usual categories employed in the 
legal historical tradition of the Western nation state, especially its concept of law, its notions 
of space, its periodizations. We also felt that it was necessary to uncouple our work from 
the usual (and increasingly challenged) narratives that are underlying many legal histories 
written from a Western perspective (such as rationalization, professionalization, etc.). After 
surveying many different possibilities discussed in historical, social and cultural studies, we 
chose an approach developed in the long-standing debates on regime theory. Adapting these 
debates about “regimes” to our needs, we are now organizing many of our findings as obser- 
vations of “Historical Regimes of Normativity” 


“Tam grateful to the “Regime Theory Working Group” at the MPI for the common reflection and to Julia 
Hiitten, Alexandra Woods, and Vera Mark for their help in translating this text into English and for the 
inspiring discussions about the content. 
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This paper consists of five parts. In a first part, I will sketch out in a very general way our 
understanding of “Historical Regimes of Normativity” (I.). In the second part, I will give 
an example (II.). In the third part, I add some comments on the different uses of the term 
“regime” (III.). In the fourth section, I briefly point out some intellectual opportunities this 
concept offers (IV.). I close with a brief remark on the relation between this approach and 
other theories (V.). Since this paper is meant to serve as a discussion paper and as a summary 
of the German and Spanish articles with more extensive reflections about these issues (Duve 
2021a, 2022a, 2022b), I opted for a condensed style and a structured presentation with only 
scarce references to bibliography. 


I. Historical Regimes of Normativity 


With the term “Historical Regimes of Normativity”, we link to a regime concept developed 
in long-standing debates in the political and social sciences, which has since been further 
advanced in many other disciplines. This makes it important to clarify our understanding 
of the term. In a short form, we define “Historical Regime of Normativity” as a form of 
observation of stabilized arrangements of knowledge of normativity in relation to a 
particular field of action. More precisely, it is (1) a form of observation of (2) more or less 
stabilized historical arrangements of (3) discourses, practices, rules, norms, and principles [i.e. 
“knowledge of normativity”] and their contingent conditions that are (4) relevant for the 
production, mediation, and enforcement of generalized behavioral expectations with respect 
to (5) a particular area of life and field of action. What does this mean? 


1. We speak of a “form of observation’, because we do not act on the assumption that these 
regimes exist in “historical reality” As is the case with any conceptualization of historical re- 
search, these regimes are a lense by which we structure and organize our empirical findings. 


2. We are observing “more or less stabilized historical arrangements” of discourses, prac- 
tices, rules, norms, and principles, as well as their contingent conditions, because for a cer- 
tain historical constellation of discourses, practices, rules, norms, and principles to become a 
“regime” there needs to be a minium of historical stability. Otherwise it is just a contingent 
and historically unstable combination of events, which might also be interesting to observe 
— but is not what we are aiming at. We want to observe structures and constellations that are 
somehow consolidated and thus have a relevance for us as observers. 


3. When we observe “discourses, practices, rules, norms, and principles, as well as their 
contingent conditions’, we are observing “knowledge” The concept is thus intimately re- 
lated to our understanding of legal history as the history of the translation of knowledge of 
normativity and the wide concept of “law” that comes with this (see Duve 2022c). 
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4. As we are interested in knowledge of normativity, we are concentrating our observation 
on knowledge that is “relevant for the production, mediation, and enforcement of gen- 
eralized behavioral expectations” For this definition of normativity, we are using the wide 
concept developed by Luhmann (Dreier 2002). 


5. Our research looks at the legal history of a special area of life or field of action. For exam- 
ple, we might want to understand how previous societies organized providing security, or 
how they constructed different forms of asymmetric dependency. In this case, we are observ- 
ing knowledge of normativity with regard to the specific field of action “providing security” or 
“dependency” 


II. An example: Historical Regimes of Normativity in Relation to 
Dependency 


An example might illustrate what we mean. One field of action we are interested in is the for- 
mation of asymmetric dependency relations (see on this our research conducted in the Bonn 
Cluster of Excellence “Beyond Slavery and Freedom”; on the conceptual underpinnings of 
this see Winnebeck et al. 2021). Our research in this field is thus not focusing on the history 
of slavery as such, but on a “historical regime of normativity in relation to dependency” What 
does this mean? 


1. A “historical regime of normativity in relation to dependency” refers to knowledge of 
normativity (i.e. discourses, practices, rules, norms, and principles as well as their contingent 
conditions) in relation to asymmetrical dependency relations. This includes the legal frame- 
work, but also ideas about social hierarchies, cultural markers etc. taken from religious, phil- 
osophical or other value systems. It obviously also includes practices, of utmost importance 
in this field, because dependency is often created and maintained through practices of exclu- 
sion, through conventions and tacit knowledge of subordination, etc. One example would be 
the tacit knowledge of the fact that certain rules do not apply to members of certain ethnic 
groups such as, for example, African Americans — or, conversely, apply only to them - or 
that access to the legal process is denied to them. It is precisely at this level that the decisive 
mechanisms of creating dependency are rooted, as some recent studies on historical regimes 
of normativity in relation to dependency in nineteenth-century Brazil have clearly demon- 
strated (Dias Paes 2021; Lima 2022). Economic factors, power structures etc. are part of the 
analysis, because they are conditions of the act of producing (new) knowledge of normativity 
through translation (see more extensively on this Duve 2022c). 
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2. A “historical regime of normativity in relation to dependency” is therefore something 
different from a simple “dependency regime” Dependency regimes could be described 
(according to the general and established definition of regimes) as stabilized arrangements 
of discourses, practices, rules, norms and principles as well as their historically contingent 
conditions, which are of importance for the shaping of (asymmetrical) dependency relations. 
The regime concept captures all factors that lead to the establishment, stabilization, and, if 
necessary, transformation of certain forms of asymmetric dependency. 


3. A “dependency regime” therefore also refers to legal discourses, practices, rules, norms and 
principles — and thus to knowledge of normativity. However, it observes the field of action 
as such and therefore captures knowledge of normativity only as part of the observation of the 
regime as a whole. Accordingly, the observations of a regime as such and of a “regime of nor- 
mativity” are directed at the same historical formation, but with different perspectives. 


4. However, a “historical regime of normativity in relation to dependency” is not simply an 
excerpt of a “dependency regime” For knowledge of normativity relevant to the field of ac- 
tion “dependency” includes not only specific knowledge related to primary rules (such as the 
legal institutions of serfdom etc.) and secondary rules (like operational rules etc.), but also 
knowledge related to how knowledge of normativity is produced in general. This specific 
knowledge can be called “knowledge of the production of normativity” 


5. The distinction perhaps makes clear why we refer to the concept of regime as an obser- 
vational perspective: we look at the same historical formation, but, as when looking at 
ambiguous figures (Vexierbilder, in German), we try to identify the normative dimension in a 
specific regime, which may not be apparent at first glance. We are looking at the same histor- 
ical formation but with different preconceptions, and we will thus be attentive to different 
details — and see a different image. 


To give an example for how the observational perspective changes the image we get: if we 
look at this drawing by a 17"-century Bohemian artist and expect to see a landscape, we will 
find it. However, if we look for the head of a man lying down, we will also find it, and we 
might be more interested in some specific details (like the eye and the ear), and less in other 
details which are important for a landscape, like the tree, and the sea. 
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Wenzel Hollar, Landscape - Artwork from University of Toronto Wenceslaus Hollar Digital Collection 
Scanned by University of Toronto, https://commons.wikimedia.org/w/index.php?curid=624 1006. 


III. The Risks of Interdisciplinary Borrowings 


1. With the concept of “Historical Regimes of Normativity’?} we attach an understanding of 
the term “regime” that was originally formulated in International Relations (IR) (Krasner 
1982, 1983; List 2007; Bradford 2007) and has since been further developed in a variety of 
ways in historical and social science disciplines. By referring to the “production, mediation, 
and enforcement of generalized behavioral expectations with respect to a specific field of 
action’; we connect it to a definition of the concept of law that has become widespread and is 
useful precisely because of its generality. The term is thus considerably more specific than the 
common understanding of the meaning of the term “legal regime” in English (e.g. Benton 
2002). 


2. As in any transdisciplinary work, the combination of different disciplinary traditions and 
theories offers both communicative opportunities and risks. It can connect legal historical 
research with general debates in other fields — especially in social and political sciences — 
and by so doing contribute to the systemic reflexivity of legal science. It can also facilitate 
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the transfer of knowledge regarding norms, implementation, incentives, regime change, etc. 
from social and political sciences to legal history and jurisprudence, and vice versa. 


3. However, interdisciplinary borrowings also bear the risk of misunderstanding, as different 
disciplinary contexts have each come up with their own understandings, expressions, and re- 
search conjunctures with regard to the term “regime” (for an overview of the diverse uses, see, 
e.g., Dimitrova et al. 2012, 19ff.). In IR, for example, the term first applied to states and later to 
international organizations and explicit arrangements, and was associated with institutional 
economic theories (e.g. Kohler-Koch 1989). Much of this was criticized in other disciplines 
(e.g. Hess/Tsianos 2010), where practices and spontaneous ordering processes were of inter- 
est. Sociology of knowledge is using the concept for its own analytical purpose (see, e.g., on 
knowledge regimes with distinctions from other regimes Wehling 2007), while others are 
focusing on Foucault's use of the concept of regime (e.g., on the “regime of truth” Weir 2008) 
etc. This is why we insist on our “own” definition of the term for our research interests. 


IV. Intellectual opportunities 


Still more important than the communicative risks are the intellectual opportunities. I see 
them primarily in the following aspects: 


1. The regime concept provides the opportunity to observe relatively stable historical ar- 
rangements in which the translation of knowledge of normativity takes place relative to a 
field of action. In this way, individual observations can be brought into an analytical frame- 
work. In imperial history, for example, local studies on different parts of the empire can 
be put into conversations with each other, with special attention to the specific historical 
constellations of how knowledge of normativity with regard to a certain field of action is 
produced. 


2. Within this conceptual framework, regime change can be analyzed. 


3. In its reference to a field of action, the regime concept itself is normative: it specifies how 
— in the case of the regime of normativity — knowledge of normativity is to be produced for a 
particular field of action. It thus points to the connection between knowledge and power. 


4. The regime concept refers to discourses, practices, rules, norms, and principles enabling an 
analysis of the interrelationships between discourses and practices (which can be of great 
importance especially for asymmetric dependencies; consider ethnic markers of differentia- 
tion that are stabilized in practices and discourses — or a “representation regime”). 
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5. Since the regime refers to “arrangements” of knowledge of normativity, it targets not mere- 
ly situational measures but (in the broadest sense) institutionalized patterns of order. This 
facilitates a focus on what is relevant, because mere marginal phenomena are excluded from 
observation. 


6. A focus on “stabilized” arrangements presumes a certain level of acceptance. Certainly, 
not all elements of the regime need to be agreed upon in every respect (explicitly or tacitly, 
voluntarily or due to coercion) by all actors involved. Nevertheless, the ensemble as such 
must gain a certain degree of acceptance to be considered a regime (and relevant for legal 
historical research). 


7. Through this focus on stable arrangements of knowledge of normativity, social or com- 
municative spaces become the point of reference. This way, the concept can replace the 
connection to states as well as to territorial categories such as nations or to established pe- 
riodizations drawn primarily from the research tradition. It aims at “regulated social spaces 
for articulating, defining, and solving socio-technical problems and thus problem-centered 
knowledge production” (Boschen 2016, 43). 


8. The concept is thus particularly suitable for observing “transnational” historical for- 
mations such as transnational crime prosecutions in the 19th century (Harter et al. 2019). 
It can be an important tool for a global legal history focusing on spaces of interaction. 


9. Especially because of its abstract nature and its reference to knowledge, it should also be 
a helpful tool for comparison, for example, with the help of a typology of regimes of nor- 
mativity. 


10. The concept of regime — like the concept of “knowledge of normativity” itself — has a 
reflective understanding of practice that can analyze actions as guided by knowledge. 


11. One advantage of the regime concept is that — at least in its extended iteration, compared 
to the version used in IR, which is strongly related to institutions — it places the discursive 
and agency-related forms of action at the center of observation, in addition to the institu- 
tional ones (such as from the perspective of knowledge regimes, Boschen 2016, 39). 


12. In regime theory, the relationship between the elements of a regime — discourses, practic- 
es, rules, norms, and principles — is not necessarily pre-structured on the basis of a particular 
theory. With the concept of regime, as emphasized for example in the context of migration 
regimes, it therefore becomes possible to “make the elements, course patterns, and effects of 
negotiation processes analyzable in a very comprehensive perspective under the assumption 
that social structures are in principle fluid” (Pott/Rass/Wolf 2018, 5, translated by TD). Emer- 
gence and spontaneous constellations become visible. Regimes reveal themselves as the 
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result of contingent historical processes, not as inevitable reactions, as can be the case in some 
functionalist analyses. Rather, they can be seen as the result of interest-driven actor strategies, 
interpretive struggles, distributions of knowledge, etc. 


13. The concept of regime is oriented toward stabilized arrangements, but at the same time 
assumes that these arrangements can change. 


14. The concept of regime is not oriented towards functional systems and thus tailored to the 
world of functional differentiation as it is in systems theory. However, it can be connected to 
some elements of systems theory because it connects institutional structures that may be 
established in different functional systems. This enables, for example, the integration of 
knowledge of normativity from law and religion into the analysis. 


V. Relationship to other theories 


We have chosen to use the concept of regime, although there are, of course, other theories 
and notions that serve similar functions, such as the concept of “dispositif’; “fields”, “legal tra- 
ditions’ or “legal cultures? Their many advantages and disadvantages cannot be detailed here. 


We also prioritize the concept of regime over theories such as historical institutionalism and 
systems theories, although many considerations and analyses from both sets of theories can 
be productively combined with the regime concept (e.g., the theories of institutional change 
in institutional economics, cf. Conran/Thelen 2016; or Vesting‘s notion of instituent power, 
influenced by French institutional theory, cf. Vesting 2021, 32ff; for delimitations, see Re- 
gime Theory Working Group 2021 in more detail). 


In this context, it is particularly interesting that the concept of regime is being discussed 
more intensively in the legal-sociological debate on a theory of world society, since it can be 
used to capture private normsetting and enforcement (Fischer-Lescano/Teubner 2006). The 
understanding of regime overcomes the assignment to autonomous functional systems and 
is close to the understanding of regime proposed here, which conceives regime as a linkage 
of institutional structures that (from the perspective of systems theory related to Western 
modernity) can be located in different functional systems. The possibility exists of combining 
the concept of regime and systems theory and understanding regimes as hybrid forms that 
relate to subsystems in changing ways. 


Max Planck Institute for Legal History and Legal Theory Research Paper Series No. 2022-17 


Thomas Duve 9 


Bibliography 


Benton, Lauren (2002), Law and Colonial Cultures: Legal Regimes in World History, 1400-1900, 
Cambridge. 


BOscHEN, STEFAN (2016), Hybride Wissensregime: Skizze einer soziologischen Feldtheorie, Baden-Baden. 


Braprorpb, ANu (2007), Regime Theory, in: Max Planck Encyclopedia of Public International Law, 
https://doi.org/10.1093/law:epil/978019923 1690/e1462. 


Conran, JAMES, KATHLEEN THELEN (2016), Institutional Change in: Froretos, Oreo et al. (eds.), 
The Oxford Handbook of Historical Institutionalism, Oxford, 51-70. 


Dias Pass, Martana ArMon»D, Esclavos y tierras entre posesion y titulos. La construccién social del derecho 
de propiedad en Brasil (siglo XIX), Frankfurt a.M., http://dx.doi.org/10.12946/gplh17. 


Diurrrova, Petya et al. (2012), Regime: Wie Dominanz organisiert und Ausdruck formalisiert wird, 
Munster. 


Dreter, Racer (2002), Niklas Luhmanns Rechtsbegriff, in: Archiv ftir Rechts- und Sozialphilosophie 88:3, 
305-322. 


Dove, THomas (2020a), What is global legal history?, in: Comparative Legal History 8:2, 73-115, 
https://doi.org/10.1080/2049677X.2020.1830488. 


Dove, THomas (2021a), Rechtsgeschichte als Geschichte von Normativitatswissen?, in: Rechtsgeschichte - 
Legal History 29, 41-68, https://doi.org/10.12946/rg29/041-068. 


Dove, THomas (2021b), The School of Salamanca. A Case of Global Knowledge Production, in: Duve, 
THomas, CHRISTIANE Brrr, José Luts Ecfo Garcia (eds.), The School of Salamanca. A Case of Global 
Knowledge Production, Leiden, Boston (MA), 1-42, https://doi.org/10.1163/9789004449749. 


Duve, THomas (2021c), The School of Salamanca: A Common Law?, in: Depexk, HEtcE (ed.), 
A Cosmopolitan Jurisprudence: Essays in Memory of H. Patrick Glenn, 223-235, Cambridge, https://doi. 
org/10.1017/9781108894760.012. 


Dove, THomas (2022a), Theorie und Methode der Analyse Asymmetrischer Formen von Abhangigkeit: 
Eine (Global)Rechtshistorische Perspektive, Bonn Center of Dependency and Slavery Studies, BCDSS 
Working Paper 2022/5, https://www.dependency.uni-bonn.de/images/pdFfiles/working-papers/wp5-duve. 
pdf. 


Duve, THomas (2022b), Historia del derecho como historia del saber normativo, in: Revista de Historia del 
Derecho, 63:1, 1-60, http://www.scielo.org.ar/scielo.php?script=sci_arttext& pid=S 1853-17842022000100001 
&Ing=es&nrm=iso. 


Dove, THomas (2022c), Legal History as a History of the Translation of Knowledge of Normativity, 
mpilhlt Research Paper Series No. 2022-16, https://ssrn.com/abstract=4229323. 


FiscHER-LESCANO, ANDREAS, GUNTHER TEUBNER (2006), Regime-Kollisionen: Zur Fragmentierung des 
globalen Rechts, Frankfurt a.M. 


Harter, Karz et al. (eds.) (2019), The Transnationalisation of Criminal Law in the Nineteenth and Twenti- 
eth Century: Political Crime, Police Cooperation, Security Regimes and Normative Orders, Studien zu 
Policey, Kriminalitatsgeschichte und Konfliktregulierung, Frankfurt a.M. 


Hess, SaBInE, VASSILis TstANos (2010), Ethnographische Grenzregime-Analysen, in: Hess, SaBINE, BERND 
Kasparek (eds.), Grenzregime: Diskurse, Praktiken, Institutionen in Europa, Berlin, 243-264. 


Kouter-Kocu, Beate (1989), Zur Empirie und Theorie internationaler Regime, in: KoHLER-Kocu, BEATE 
(ed.), Regime in den internationalen Bezichungen, Baden-Baden, 17-53. 


Max Planck Institute for Legal History and Legal Theory Research Paper Series No. 2022-17 


Thomas Duve 10 


Krasner, STEPHEN D. (1982), Structural Causes and Regime Consequences: Regimes as Intervening 
Variables, in: International Organization 36:2, 185-205, https://doi.org/10.1017/S0020818300018920. 


Krasner, STEPHEN D. (1983), International Regimes, Cornell Studies in Political Economy. Ithaca. 


Lima, Bruno Ropricues (2022), Luis Gama and the Normative Production of Freedom. Univ.-Dissertation. 
Frankfurt a.M.: Goethe Universitat. 


List, Martin (2007), Regimetheorie, in: Benz, Artur et al. (eds.), Handbuch Governance: Theoretische 
Grundlagen und empirische Anwendungsfelder, Wiesbaden, 226-239. 


Port, ANpREAs et al. (2018), Was ist ein Migrationsregime? Eine Einleitung, in: Porr, ANDREas et al. (eds.), 
Was ist ein Migrationsregime? What Is a Migration Regime?, Migrationsgesellschaften, Wiesbaden, 1-16. 


REGIME THEORY WorKING Group (2021), Historical Regimes of Normativity — Part 1-4, https://legalhistory- 
insights.com, https://doi.org/10.17176/20210705-141843-0. 


VESTING, THomas (2021), Gentleman, Manager, Homo Digitalis. Der Wandel der Rechtssubjektivitat in der 
Moderne, Weilerswist. 


WEHLING, PETER (2007), Wissensregime, in: SCHUTZEICHEL, RAINER (ed.), Handbuch Wissenssoziologie 
und Wissensforschung, Konstanz, 704-712. 


Weir, Lorna (2008), The Concept of Truth Regime, in: The Canadian Journal of Sociology / Cahiers 
Canadiens de Sociologie 33:2, 367-389, http://www.jstor.org/stable/canajsocicahican.33.2.367. 


WINNEBECK, JuLia et al. (eds.) (2021), On Asymmetrical Dependency, in: BCDSS Concept Paper, no. 1: 1-38, 
https://www.dependency.uni-bonn.de/en/publications/bedsss-publishing-series/bcdsss-publishing-series. 


Max Planck Institute for Legal History and Legal Theory Research Paper Series No. 2022-17 


